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Abrogation of Article 370 and Reintegration of Jammu &Kashmir

By K V Thomas,

The ruling National Democratic Alliance (NDA) government on August 5, 2019 took a giant
political and Constitutional leap by abrogating Article 370 that gave Jammu and Kashmir
(J&K) a special status. The J&K Reorganisation Bill, 2019 that got Presidential assent on
August 9, 2019, reorganised the State of J&K into two Union Territories (UTs) — the Union
Territory of Jammu and Kashmir, and the Union Territory of Ladakh. The Union Territory of
Ladakh will include the districts of Leh and Kargil, whereas J&K will comprise all the other
districts.

The administration of the UT of J&K will be as per the Article 239 of the Constitution of India
by a Lieutenant Governor appointed by the President of India. The UT will have a legislative
assembly of 107 to 114 members, whose tenure will be five years instead of 6 years-tenure
of the J&K State Assembly. A Council of Ministers including a Chief Minister will be
appointed by the Lieutenant Governor from the members of the legislative assembly which
may make laws for any of the matters in the State List except ‘public order’ and ‘police’ that
will remain with the Union Government. Ladakh will be administered by a Lieutenant
Governor alone. Out of the six Lok Sabha seats allocated to the State of J&K, one will be
allocated to Ladakh and the remaining five will remain with the UT of J&K. The High Court of
J&K will function as the High Court for both the UTs.

In this backdrop, a closer look into the abrogated Article (370) and the special status of the
State is of much relevance. As per Lord Mountbatten plan, the Indian Independence Act of
1947 adopted by the British parliament gave green signal for the partition of Indian
Subcontinent into two independent nation states, India and Pakistan. The states were
thereafter left to choose whether to join India or Pakistan or to remain independent. J&K, the
largest of the princely states with majority Muslim population ruled by the Hindu Maharaja
Hari Singh delayed the decision obviously to maintain the independence of Kashmir.
However, the revolt by sections of Muslims backed by Pak ‘irregulars’ and Pashtun
‘tribesmen’ forced the Raja to sign an Instrument of Accession (IoA) on 26 October 1947 to
the Indian Union, that gave India’s Parliament the power to legislate in respect of J&K only on
the matters of defence, external affairs and communications. Soon after the accession, the
Maharaja made an order on October 30, 1947 appointing Sheikh Abdullah as the Head of the
Emergency Administration, replacing it, on March 5, 1948, with an Interim Government with
Sheikh as Prime Minister.

In 1950, in the original Constitution of India, J&K was listed as a Part B state, along with the
other princely states that had merged by the IoA. Subsequently, when Part B states were
abolished, J&K through a Constitutional amendment, found place as 15™ state of the Indian
Union under Article 1, irrevocably as part of the “territory of India” retaining its special status
under Article 370 of the Constitution.

The Article 370 embodies six special provisions for J&K. First, it allowed J&K to have its own
Constitution within the Indian Union. Second, Parliament's legislative power over the State
was restricted to three subjects — defence, external affairs and communications. Third, if
other ‘constitutional’ provisions or other Union powers were to be extended to Kashmir, the
prior ‘concurrence’ of the State government was required. The fourth feature is that
concurrence was provisional and it had to be ratified by the State's Constituent Assembly as
per provisions under 370(2). Fifth, the State government's authority to give the ‘concurrence’
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lasts only till the State's Constituent Assembly is ‘convened’. It is an ‘interim’ power.
Moreover, the President cannot exercise his power to extend the Indian Constitution to
Kashmir indefinitely. The sixth special feature empowers the President to make an order
abrogating or amending it. But for this also "the recommendation” of the State's Constituent
Assembly "shall be necessary before the President issues such a notification”

The political and strategic developments in the border state of J&K coupled with ‘vote-bank
politics’ played by mainstream and regional parties from time to time helped to strengthen
the Article 370. In the early 1950s, the Dogras who constitute around 20 per cent of the
population in the State, mainly in Ladakh region, had serious apprehensions on the large
scale influx from Punjab, which they feared would change the demographic and land
patterns adversely affecting their cultural and social identity. Their apprehensions and
concerns had ultimately translated into the incorporation of a crucial Article (35A) in Indian
Constitution through a Presidential order in 1954. The Article, which defines who is a
‘permanent resident’ of J&K laid down laws restricting property purchase and ownership to
such permanent residents, also discriminated against women, depriving them of their state
subject rights if they married non-permanent residents.

The pre-independent Kashmir with a total area of 222,236 square kilometres comprised four
geographical divisions namely Jammu, Kashmir, Ladakh and Gilgit. During the
post-independent period, its total area had dwindled to almost half (10,131,87 square
kilometres) as areas of Gilgit such as Mirpur, Muzzafarabad, Gilgit and Baltistan were
forcibly occupied by Pakistan and Shakshgam and Aksai Chin by China. The total area now
under Pakistan and China is over 12,800 square kilometres. The total population of the State
of J&K as per 2011 Census is 1.25 crore with the maximum population in Kashmir region
(54.9 percent) followed by Jammu (42.9 per cent) and Ladakh (2.2 per cent). The break-up of
religious communities is as follows:

Table1: Religion-wise break up of population1

Region/State Hindus Muslims Others*
Jammu 62.6 33.5 3.9
Kashmir 02.5 96.4 1.1
Ladakh 12.1 46.6 41.5
J&K State 28.8 68.8 2.4

Source: Based on 2011 Census Figures.
*Qthers mainly include Dogras, Punjabis, Buddhists and Christians.

The story of J&K is closely intertwined with the political history of the State in which Sheikh
Abdullah remained as a colossus driving the destiny of the State for many years. After the
signing of the loA in October 1947, Sheikh Abdullah, founder of the Jammu & Kashmir
National Conference (JKNC), was elevated as the first head of the state, then christened as
Prime Minister. He continued in his office till 1953 when he was dismissed from office by the
Union government and was imprisoned for 11 years on the grounds that he sought to
separate J&K from India. Abdullah later returned to government as chief minister and
remained in office from 1975 to his death in 1982. His son, Farooq Abdullah, also served as
chief minister (1982-84, 1986-90 and 1996-2002), as did Farooq's son Omar Abdullah
(2009-15).

Just like Sheikh Abdullah, another political stalwart who dominated the political horizon of
J&K was Mufti Mohammed Sayeed, who formed the People’s Democratic Party (PDP) in

'Census Figures — 2011.
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1998. The PDP, which is opposed to the National Conference (NC), operates on the ideology
of self-rule, as distinctly different from the issues of autonomy. It captured power in J&K in
October 2002 Assembly elections. Sayeed headed the PDP-Congress coalition Government
between October 2002 and November 2005 and was the party's Patron until his death in
January 2016. Then the mantle of PDP leadership fell on his daughter Mehbooba Mufti, who
headed a coalition government with the Bharatiya Janata Party (BJP) till June, 2018, when
the BJP left the alliance due to concerns about terrorism and radicalisation in Kashmir.

The mainstream parties failed to make a decisive impact in Kashmir politics. They always
tried to ride piggy back on the main regional parties to keep their political interests. Very
often, they played a dual strategy; either to placate pliable leaders from regional parties to
form puppet governments or impose Presidential rule in the State. Thus, at the instance of
New Delhi leaders like Bakshi Gulam Mohammad (the Deputy Prime Minister in Sheikh
Abdullah’s cabinet), Khawaja Shamsuddin (Ex-Revenue Minister in Bakshi-government) G M
Sadiq (Prime Minister/Chief Minister from 1964-71, Ex-NC leader) and Mir Qasim (who
engineered split in NC and formed State Congress was Chief Minister from1971 to 1975)
and GM Shah (Chief Minister from 1984-86, a senior NC member and brother-in-law of
Farooq Abdullah) were elevated to power. While some of these leaders were involved in
corruption and nepotism, others failed to win over the confidence of large segments of the
population. Similarly, President’s rule was imposed in the State eight times, the last one in
June 2018 after the collapse of the BJP—PDP alliance government. The State was under the
longest spell of President’s rule for six years between 1990 and 1996, when there was a
complete breakdown of law and order.

The 1987 Assembly elections which were held after the dismissal of government headed by
G M Shah, had considerably influenced the future political trends in the State. A new political
front namely the Muslim United Front (MUF), comprising pro-Pakistan groups such as the
Jamat-e-Islami (JEI-J&K) and Islamic Student Front entered the election fray which received
support from beleaguered Shah’s party. The Indian National Congress (INC) and the NC
which were campaigning together won the elections and Farooq Abdullah was once again
sworn in as Chief Minister. While there is little doubt that the 1987 elections were rigged in
the government’s favour, what is highly disputed is the extent to which the results were
manipulated. Thus, from the very beginning the INC-NC government lacked popular support
as a result of which they were unable to restore peace and public order in many parts of J&K.

The mounting political resentment among the people created a fertile ground for the
insurgents and separatists to build up their bases. In the beginning, the Kashmiri insurgency
was a conflict between various Kashmiri separatists and nationalists — some groups
favoured Kashmir accession to Pakistan, while others sought Kashmir's complete
Independence. The early phase of the insurgency was characterised by massive
demonstrations of popular alienation, in the form of protest marches, strikes, riots and other
forms of opposition against the State government. The genesis of armed militancy in the
Kashmir Valley can be traced to the emergence of a Valley-based cell of the J&K Liberation
Front (JKLF) in the late 1990s, whose cadres mainly belonged to Pak-trained members of
‘HAJI" group. JKLF's manifesto mainly focused on the need of armed resistance against
Indian rule.

Other groups like Hizbul Mujahedeen (HUM), Harkat-ul Ansar and Al Farm declared their aim
as accession of J&K to Pakistan and the establishment of Islamic rule. The other militant out
fits were Al Barg-(the militant wing of the People’s Conference led by Abdul Ghani Lone-
Pro-independence line); Al-Fateh and Al-Jehad (militant wings of the two factions of the
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People’s League — both pro-independence), Hezbollah Allah Tigers (a fundamentalist group
espousing Islamic state), Mahz-I-Azadi (Independence Front demanding self-determination
of all areas occupied by India and Pakistan), Lashkar-e-Tayyibah and Jaish-E- Mohammed
(both pro-Pakistan terror groups with Shia orientation). With the ongoing strategy of
‘proxy-war,” Pakistan — with the help of some of these terror/militant groups — could convert
the Kashmir Valley into a battlefield with series of bomb-explosions, cold-blooded killings
and ambushes.

Over the last two decades, Kashmir has been virtually bleeding. The land once described as
“the Paradise on earth” became the real hell. The Kashmiri Pandits were the worst victims;
more than 140,000 people of the community were uprooted from their homeland and lost
everything and scattered throughout the length and breadth of the country. Over 42,000
people including security personnel, civilians and guerrilla fighters perished and extensive
damage was caused to government establishments and infrastructure. The State economy
was in doldrums; development was V|rtuaIIy stalled and the unemployment rate remained
highest in the country with 12.13 per cent. ? The State’s contribution to national income has
declined from 0.85 per cent in 1999 to 0.7 per cent in 2018; despite the fact that it received
more than 53 per cent of its total revenue from grants-in-aid from the Centre.

The political initiative taken by the Government of India to work out an amicable settlement
failed to achieve any tangible result because of the recalcitrant line by militant groups and
outfits like All Party Huriyat Conference (APHC) which opposed the status that J&K is an
integral part of the Indian Union. By 1991, the insurgency and militancy took serious
dimensions with Pakistan stepping up its antenna of operations with the help of dreaded
non-state actors across the borders and in the Pak Occupied Kashmir (POK). The
government was forced to abandon political approach and to adopt a military framework for
dealing with the crisis. After declaring J&K as disturbed area, a number of statutes namely
Terrorism and Disruptive Actions (Prevention) Act 1987 (TADA), J&K Public Safety Act 1978,
J&K Disturbed Areas Act 1990, Armed Forces (Jammu and Kashmir) Special Powers Act
1990 were promulgated with stepped up operations by the Army and other security forces.

When such approach failed to yield the desired results, New Delhi once again turned to a
political solution, clarifying its stand that it would hold dialogue with only elected
representatives, and not with organisations like the APHC. New Delhi was keen to restore an
elected state government not only to initiate political dialogue but also to counter mounting
international criticism of its and the army’s role in J&K. Several prominent political leaders
such as Yasin Malik of the JKLF, Shabir Shah, Syed Ali Giliani, Adbul Ghani Lone as well as
276 other political prisoners were released as prelude to 1996 State Assembly elections. The
BJP/NDA government too continued their political initiative and even entered into an alliance
with the PDP in 2014 to work out a solution to Kashmir problem. Once such strategies failed
to take off, the Central government had no other alternative but to take a crucial political
step of abrogating Article 370 and dividing J&K into two UTs.

The constitutionality and legality of the abrogation of Article 370 and the bifurcation of the
State of J&K into two UTs continue to be a live issue especially among political and legal
circles. Two MPs of the NC have already challenged the decision in the Supreme Court with
a plea to examine whether “the Centre could unilaterally unravel the unique federal scheme
under the cover of President Rule in the state while undermining crucial elements of due

2Study by the Centre for Monitoring Indian Economy (CMIE) in collaboration with the BSE.
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process and rule of law”. They have cited as many as 37 legal and other technical grounds
while challenging the decision.

Whatever be the outcome of the legal battle, the NDA/BJP could attain a political victory as
the bill in question was passed in both the Houses of the Parliament, even by drawing the
support of sections of opposition parties including a few members of the main opposition
party. Apparently, two factors mainly influenced the approach of political parties. First, many
decades of protracted violence and bloodshed in the Kashmir Valley at the instance of
insurgents and militants propped up by ‘non-state actors’ and Pakistan have infused the
spirit of nationalism among all sections which reflected on the approach of political
parties/leaders. Second, the general ‘psyche’ among masses that hard and unprecedented
decisions are justifiable to meet challenging situations that could not be resolved through
conventional strategies like political initiative/dialogue. But, the crucial question is whether
the present measures would help to restore peace and harmony in the State as well as the
confidence of the large majority of the Kashmiri people?

In fact, many strategic and geopolitical factors are closely intertwined with the Kashmir
questionéThe location of J&K is strategically vital to India, Pakistan and China. Thus, Trevor
Fishlock, foreign correspondent for The Times and The Daily Telegraph had rightly
commented, “Poor Kashmir, it lies in the Himalayan ramparts where the borders of India,
Pakistan and China rub together. Reality mocks its beauty. There is no escaping the
permeating melancholy of a land that lies under the gun”. The POK provided Pakistan a
viable buffer against possible Indian aggression opposite her heartland, which translated to
a great military advantage. Further, Gilgit-Baltistan region has given more strategic
advantage to Pakistan.

Pakistan’s control over this strategic region has opened up multi-dimensional spheres for
cooperation/collusion with China. The unique example is China—Pakistan Economic Corridor
(CPEC) which is a major and pilot project of the Belt and Road Initiative (BRI) in pursuing her
regional goals in the Indian Ocean region. China’s occupation of Aksai Chin and the territorial
belt running to the southern tip of the Indo-Tibetan border in East Ladakh has not only put
India in a perpetual defensive, but the loss of strategic passes like Chang La, Jara La,
Charding La, etc. during 1962 conflict restricts her options and places India at a
disadvantage.

The Indus Water Treaty had made Pakistan to content with waters of the three western rivers
which flow through the large areas of undivided Kashmir. Syed Salahuddin, the Chairman of
the United Jihad Council, the umbrella organisation cording the Pakistan-sponsored Jihad in
J&K graphically stated: “Kashmir is the source from where all of Pakis}an's water resources
originate. If Pakistan loses its battle with India, it will become a desert.”

Pakistan’s hectic moves to drum up international support for its Kashmir position have so
far created mixed response. The United Nations Security Council (UNSC) in a closed-door
meeting in New York on August 16, 2019 discussed the latest situation in Kashmir and urged
both India and Pakistan to “refrain from taking any unilateral action which might further
aggravate the tense situation”. India reiterated her stand that matters related to Article 370

*Trevor Fishlock is a reporter, author and broadcaster. He has worked as a foreign correspondent for
The Times and The Daily Telegraph, reporting from more than 70 countries including India.
*http://www.indiandefencereview.com/news/kashmir-india-china-pakistan-triangular-conflict.Access
ed on 12 August 2019.
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of the Indian Constitution are entirely an internal matter of India and the recent decisions
taken by the Government of India and the legislative bodies are intended to ensure that good
governance is promoted and socio-economic development is enhanced for the people of
J&K and Ladak. Except China, other Permanent members (the US, Russia, France and the
UK) of the Security Council were in general consensus with India on the issue. Of the ten
current non-permanent members of the UNSC, majority of them supported India’s stand.
Earlier on August 8, 2019, UN Secretary General Antonio Guterres pointed out that all
disputes between India and Pakistan need to be resolved through bilateral negotiations, on
the basis of 1972 Simla Agreement.

Pakistan’s efforts to woo other international bodies in her favour could not meet with much
success. The Organisation of Islamic Cooperation (OIC), in which Pakistan has a decisive
role, sticking to its historical stand criticised India on Kashmir. However, prominent
members of the OIC such as United Arab Emirates (UAE), and Maldives which has growing
economic interests in India, have supported India. In the ASEAN summit meet held in
Bangkok from August 14-15, 2019, External Affairs Minister S Jaishankar could convince
the ASEAN members that ‘Kashmir issue is bilateral. Now, India has categorically
pronounced its stand before the international community that “the Constitution of India was,
is and will always be a sovereign matter. Seeking to interfere in that jurisdiction by invoking
an alarmist vision of the region will never succeed”.

In fact, the US stand on India—Pakistan relations especially on the Kashmir question is
crucial in many respects. Perhaps, the comments of Steve Coll, former New York Times
journalist and author of the much acclaimed book Ghost Wars sum up the issue: “the
interests that the United States has in the Kashmir conflict are greater now than at any time
in the post war period. American efforts to prevent a second Taliban revolution in
Afghanistan and to quell Islamist rebellion within Pakistan are unlikely to succeed if ISI
continues its three-decade practice of using jihadi groups to wage their own brand of war
against India. The only way to gradually reduce ISI's influence within the Pakistani
establishment and to strengthen more progressive civilian leaders is to pursue a broader
normalisation of economic and political tises between Pakistan and India. That in turn will
require a durable settlement in Kashmir’". The US’ continued interest in Kashmir issue
reflected in the recent statement of President Donald Trump; “If they wanted somebody to
intervene and | spoke to Pakistan about that... | spoke frankly with India about it... if they
wanted me to | would certainly intervene”’

As India has consistently taken its known position that all issues with Pakistan can only be
resolved bilaterally and after Pakistan stops supporting terrorism, the US is unlikely to play
the role of mediator, as Trump administration is well aware that “a US Kashmir initiative,
. . . H H n 7
however veiled, would poison relations between New Delhi and Washington”. Even
President Obama’s initial strategy of clubbing Kashmir with Afghanistan policy and

>Steve Coll, a former correspondent of The New York Times and author of the much acclaimed book
Ghost Wars, currently runs a self-promoted liberal think tank called New America Foundation. See his
articles “Kashmir: The Time Has Come.” By Steve Coll, New America Foundation, September 30, 2010,
New York Review of Books.
®https://www.hindustantimes.com/india-news/kashmir-discussion-will-happen-only-bilaterally-india-t
o-us-after-donald-trump-s-offer/story-SYNoZBCFbMo1HiuGOGlaaM.html.Accessed on 14 August
2019. “Kashmir issue bilateral: India’s ‘clear’ message to US after Trump offer”, Hindustan Times, 14
August 2019.

’Selig Harrison, The Washington Times, 7 January 2009.
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Washington playing the midwife in resolving the Kashmir dispute was shelved in view of New
Delhi’s strong line after 26/11 that there will not be any dialogue process with Islamabad.

The question now is whether the US pressure on India to settle Kashmir will increase or
decrease or remain the same at the present juncture when US-Taliban talks on military
withdrawal from Afghanistan has reached the final phase? A lot will depend on how
Washington wishes to play out the end game in Afghanistan by retaining its friendly relations
with both Pakistan and India. The reality is that the US needs cordial relations with India and
Pakistan in safeguarding her interest in the Indian Ocean region. More so, her relations with
Pakistan — as rightly pointed out by Anne Patterson, former US Ambassador to Pakistan —
are one of co-dependency, “Pakistan knows the UBS cannot afford to walk away; the US
knows Pakistan cannot survive without our support”.

Now, it is the right time for New Delhi to mobilise all resources to galvanise international
opinion in her favour by effectively countering Pakistan’'s J&K propaganda based on
excesses by security forces and human/civil rights violations of local population. An
intriguing side is the total silence of Pakistan or its allies on Pak-sponsored terrorism in the
Kashmir Valley for decades, ethnic cleansing of Kashmiri Pandits or the events in
Balochistan, Gilgit-Baltistan and the tribal areas of Pakistan, where blatant human rights
violations go unabated with drastic demographic changes adversely affecting the identity
and culture of the people there.

At the same time, more concerted efforts should be made to win over the confidence of the
people in the Kashmir Valley who over the years have developed anti-Indian feelings due to
the organised efforts of separatist-insurgent groups backed by Pakistan or non-state actors
operating from Pak soil. In fact, the major political parties or ‘the stake-holders’ in the State
who are now critical of the abrogation of Article 370, on the ground of lack of political
dialogue or Parliamentary procedures, virtually failed to contain such separatist tendencies
in the State. Instead of political mobilisation of the masses under the larger canvass of the
Indian Union, the conventional political leadership remained as passive spectators of the
rising tide of radicalisation or growing militancy in the Valley as manifest through “organised
stone-pelting” or attack against security forces. No doubt, there were excesses against civil
population from the side of security forces. The political leadership — rather than adopting a
balanced approach on the matters — was more concerned over ‘vote-bank’ politics or
“internationalisation of Kashmir issue”. Thus, the need of the hour is the emergence of a
resurgent and vibrant political leadership in the State by breaking the shackles of the legacy
of the traditional political families or pseudo-religious leaders. New Delhi should explore the
ground for the genesis, growth and consolidation of such a political leadership. As the first
step, while the situation limps back to normalcy, civil liberties and basic rights of the people
in the area should be restored. Simultaneously, the constitutional status of the UT of J&K
should be upgraded as a full-fledged state of the Indian Union with state legislature whose
representatives should be elected through free and fair elections.

K V Thomas is Senior Fellow at CPPR and Assistant Director (Retd), Intelligence Bureau,
MHA, Government of India. He can be contacted at tomskara@yahoo.co.in
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