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India is poised for major economic advancement
with growth forecasts of 7.2 per cent, as per the
International Monetary Fund (January 2017), and
7.6 per cent, as per the United Nations Economic
and Social Survey for Asia and the Pacific, 2016.
While global trade is subdued, Indian exports are
growing, which will earn them brownie points, given
that the trade barriers are removed. HSBC predicts
that services exports will take up 30 per cent of the
total exports in India by 2030. With increasing trade
across borders, more Indian companies are opting
for foreign partnerships and tie-ups. Currently, 56
Indian companies are part of the world's largest
companies, as per areport by 'Forbes'. Recent policy
strategies of the government aim to establish India
as the top destination for investments, which will be
crucial for sustaining the country's growth
momentum.

India receives the maximum Foreign Direct
Investment (FDI) inflows from The Netherlands,
Singapore and the United States, according to the
Department of Industrial Policy and Promotion
(DIPP), 2016. FDI inflows went up by 36 per cent in
the first half of 2016-17, making India one of the
largest recipients of FDI in the world. Initiatives such
as Make in India, Digital India and, most importantly,
the Ease of Doing Business (EoDB) ranking have
impelled India's economic growth in the new global
order. The new FDI regime has boosted investments
through bilateral agreements and automatic routes
in different sectors, primarily the retail space.

Meanwhile, the domestic market is growing
rapidly, especially with the driving consumer force
and increasing tendency of the middle-income
groups to spend more. A Mckinsey Global Institute
report says that India's share of global consumption
would double from the current rate to 5.8 per cent by
2020. This trend will draw more investment, as more
companies are willing to expand their networks in
India. Inter-state trade has risen and with the
proposal for the removal of barriers for transported
goods, including emphasis on online systems under
the EoDB initiative, state economies are booming.

With trade and transactions on the rise, conflicts

“Sky is the limit for investments,” stated Finance
Minister Arun Jaitley in his 2017-18 budget
speech.

and disputes between entities, including
governments, are also mounting. Enforcement of
Contracts has become a key factor for commercial
transactions, with companies being rigorous in
wording their agreements. Companies are
increasingly investing in building competence in
negotiation and dispute resolution, including
demarcating expenses for covering legal costs. As
per estimates, foreigh companies demarcate around
10-15 per cent of expenditure for legal costs in India.
The case of Vodafone and Antrix-Devas Arbitrations
highlights the need for clarity in contract
management and stresses the need for alternate
systems of dispute resolution. Litigation, however, is
stil a major form of dispute resolution, with
companies willing to take extra efforts in getting the
best lawyers. Companies engage in negotiation or
use negotiators to work out settlements, especially
for high-stake contracts.

The Government of India recently provided a

Assessment of Commercial Dispute Resolution in South India I



.

strong push for Commercial Dispute Resolution
(CDR) by amending the Arbitration and Conciliation
Act, 1996, based on the recommendations of the 20"
Law Commission Report (No 246). This was
intended to promote institutional international

Indian companies are steadily adopting CDR, as
is evident from arbitration clauses appearing more
often in contracts, especially in sectors like
construction and banking. A Price waterhouse

arbitration centres, rationalise fee for arbitrators,
conduct arbitral proceedings, decrease investment
treaty risks from delays of judicial intervention etc.

Coopers (PwC) study reveals that nearly 91 per cent
of Indian companies with a dispute resolution policy
have included arbitration, with around 61 per cent

EoDB reforms led by DIPP have emphasised the
need for 'enabling’ some of these reforms for
effective dispute resolution at the state level by
identifying 12 parameters of business reforms.

incorporating arbitration clauses in their
agreements. These trends, however, do not negate
the fact that CDR in India is still undeveloped and
directed to time-consuming litigation.

CPPR has attempted to study the CDR scenario in India in the backdrop of the discussions on developing
India into an arbitration hub. The government has voiced its support for developing better institutional
mechanisms for CDR through the Commercial Courts Actand amendment to the Arbitration and Conciliation Act,
considering dispute resolution as a parameter for EoDB reforms. Hence, CDR assumes significance and calls
forinterested parties to involve and support the 'de-litigating’ process. The current assessment of the commercial
dispute system done by CPPR covers the three South Indian states of Karnataka, Kerala and Tamil Nadu, with
the support of the British Deputy High Commission, Chennai, as part of the Bilateral Programme Budget (BPB)
initiative of the UK government in India. CPPR surveyed 100 respondents through personal and online
interviews from the three states. In addition, responses were gathered from industry representatives and dispute
resolution experts in Mumbai, Delhi, Raipur, Ahmedabad, Dubai, Singapore and London.

(*A list of major respondents is included. Few names are withheld, under the condition of anonymity.)
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India has a long history of trade and commerce.
Dispute resolution in ancient India largely followed the
kings' orders through the durbar. Informal agreements
and settlements flourished between traders in early
times. India, as a British colony, followed the English
Arbitration Act, 1940, which required court
interventions. The Arbitration and Conciliation Act,
1996, lent legality to the process of domestic and
international arbitrations, while quasi-judicial systems
like Lok Adalats and Arbitration Centres took to the non-
litigation route to resolve disputes. When India
introduced Alternative Dispute Resolution (ADR)
through an amendment to the Civil Procedure Code in
1999, a full-fledged legislation for alternate dispute
resolution systems was long overdue in the country.
With the proposal for commercial courts and benches,
commercial disputes have started to get a fair treatment.
In the absence of proper classification of commercial
disputes, experts say that more than 60 per cent of the
cases listed in the courts are of commercial nature. The
statistics of High Courts with original jurisdiction (Table
1) raise the need for targeted interventions.

- *3 o
- Legislations related to Commercial Dispute
Resolution in India
- e + Arbitration and Conciliation Act, 1996
- wsise + Legal Services Authority Act, 1987
+ State High Court Arbitration and Mediation Rules
eo*e “ : + The Code of Civil Procedure, 1908, Section 89(1), First
*ae - Schedule, Order XXXII A, Rule 3and Order 1, Rule 1

_ + Commercial Courts, Commercial Division and
| - ‘ - ‘ Commercial Appellate Division of High Court Act, 2015

Table 1: Pendency of Commercial Disputes in High Courts with Original Jurisdiction

High Court Total number of Civil Total number of Percentage of

Suits pending Commercial Disputes ~ Commercial Disputes

pending
Madras 92.71%
Calcutta 6932 5352 77.20%
Bombay 6081 1997 32.83%
Delhi 12963 3582 27.63%
Himachal Pradesh 354 88 24.8%
Total 32656 16884 51.7%

Source: Law Commission's Two Hundred and Fifty Third Report on Commercial Division and
Commercial Appellate Division of High Courts and Commercial Courts Bill, 2015 (January, 2015)
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2.1 International Commercial Arbitration and India

It is indeed a testing time for CDR, specifically
Indian arbitration, after The London Court of
International Arbitration (LCIA) decided to
discontinue its operations in India. This has also
raised questions on Indian companies' faith in
dispute resolution through institutional mechanisms
based in India or with the venue in India. The Indian
Council of Arbitration (ICA) and International Centre
for Alternate Dispute Resolution (ICADR) have
relatively few cases, with Nani Palkhivala Arbitration
Centre (NPAC), Centre for National and International
Commercial Arbitration (CNICA) etc acting as
arbitration venues. The Delhi International
Arbitration Centre (DIAC) established in 2009 has
successfully heard around 900 cases till date (as per
website sources), while the Karnataka Arbitration
Centre has heard 138 cases as of November 2016,
eight of them being international arbitration matters.

This may look paltry compared to the China
International Economic and Trade Arbitration
Commission (CIETAC), which handles, on average,
1500 cases a year. Globally, the Singapore
International Arbitration Centre (SIAC) leads the
table in terms of case valuation at an approximate
value of USD 16 million compared to CIETAC with an
estimate of USD 6 million. Across the spectrum of
institutional arbitration centres, there has been an
increase of two to three per cent in commercial
arbitration filings (leaving out CIETAC that increased
by 150 per cent as of 2015), signifying increasing

referrals and a shift from traditional legal
systems. The Hong Kong International Arbitration
Centre (HKIAC), SIAC and CIETAC handle nearly 50
per cent of the arbitration cases in Asia.

About 84 per cent of the cases in SIAC (2014), 57
per centin HKIAC (2013) and 22 per centin CIETAC
(2015) were matters of foreign origin. Interestingly,
100 per cent of the cases in International Chamber of
Commerce (ICC) and 96 per centin LCIA are foreign
matters, showing how ICC has been the global hub
of arbitrations in the world. While statistics are not
available for Indian institutions like ICADR and ICA,
recently, the Chief Justice of India (CJI) had noted
that the functioning of institutions like ICADR had
been dismal, as hardly any international arbitration
had India as the venue/seat of arbitration. This
should be read along with the fact that India is one of
the fastest growing economies with rising net
exports, FDIs and commercial transactions.

The establishment of the Mumbai Centre for
International Arbitration (MCIA) in June 2016 and the
tie-up between SIAC and Gujarat International
Financial Tech City (GIFT) has given CDR in India a
shot in the arm. With states like West Bengal and
Telangana showing interest in setting up
international arbitration centres to deal with
commercial disputes, the CDR landscape in India is
setto change.

Highlights of Arbitration and Conciliation Act, 1996 Amendment

+ Appointment of arbitrators (Section 11): within 60 days of serving notice to opposite party

+ Fees of arbitrators, period for proceedings and penalty in case of delay (Section 11, 29A and 29 B): schedule of fees
(Fourth Schedule),period of one year from commencement of proceedings, five per cent reduction in arbitrators' fees

for every month's delay

+ Qualification, independence and impartiality of arbitrators: Schedule Five mentioning relationship between arbitrator
and parties, and subject matter of disputes, as a test of neutrality

+ Interim measures of arbitral tribunal enforceable (Section 17)

+ Limiting definition of 'public policy' as a challenge to arbitration awards (Section 34)

+ Filing an appeal against an order of judicial authority, refusing to refer the parties to arbitration (Section 36)

12. Assessment of Commercial Dispute Resolution in South India
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Tamil Nadu is a manufacturing hub and the
second largest contributor to India's GDP, while
Karnataka is known for its IT industries, which
received around INR 1,10,000 crore in investments
in 2016. Kerala is a strong service sector economy,
holding the top rank in human development index
(HDI)for years. Industrial development in the three
states has been high with better supporting
infrastructure compared to other states.

Dispute resolution services in the three states
have operated through court-annexed centres and a
few private ADR institutions. The success rate for
mediation varies in each of these states with the
court-annexed mediation centre in Bengaluru
claiming a success rate of 64 per cent and its
counterpart in Kerala claiming an average success
rate of 27.7 per cent over the years. These figures
represent all disputes referred to mediation.
Karnataka and Tamil Nadu have arbitration centres
attached to their respective High Courts to hear
commercial disputes, while the Mediation Centre in
Kerala largely hears civil matters. As per the
assessment study, Tamil Nadu has the highest
adoption of dispute resolution among the three
states, whereas few companies utilise dispute
resolution services in Kerala.

List of Centres
Karnataka

Karnataka Arbitration Centre, Karnataka Mediation
Centre, Karnataka Legal Services Authority

Tamil Nadu

Tamil Nadu Arbitration Centre, Tamil Nadu
Mediation Centre, Nani Palkhivala Centre for
International Arbitration, Centre for National and
International Commercial Arbitration, Tamil Nadu
Legal Services Authority

Kerala

Kerala Mediation Centre, Kerala Legal Services
Authority

w
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DIPP of the Ministry of Commerce and Industry
has been leading the process of enabling
implementation of business reform action plans in all
states. The aim was to make India a favoured
destination for doing business by a series of
regulatory measures to rationalise and enable an
effective and efficient governance system. The first
wave of regulatory measures covered 98 points in
December 2014, followed by the next evaluation in
September 2015, covering 340 parameters for the
states to carry out reforms and implement them for
assisting better business environment. Telangana
and Andhra Pradesh jointly shared the first place in
the EoDB rankings with Gujarat, Chattisgarh and
Madhya Pradesh taking the next positions.
Karnataka occupied the13" position, Tamil Nadu the
18th and Kerala the 20"in the EoDB rankings.

Twelve commercial dispute resolution enablers
were identified, which involved filling vacancies,
provision for pre-trial conferences and enabling
referral to mediation/arbitration.

Andhra Pradesh, Telangana, Gujarat and
Chhattisgarh have successfully implemented CDR
reforms with the enactment of Commercial Courts,
Commercial Divisions and Commercial Appellate
Divisions Act, 2015. The reform action mooted to
introduce e-filing facilities, tools for identifying
vacancies, stricter adjournment specifications and
timelines, were, however notimplemented due to the
lack of uniformity and procedures involved across
the states. Very few states like Gujarat have
formulated Court Management Practices and Rules,

Pre-trial Conferences and Pre-trial Discovery

Incorporating provisions for pre-trial conferences and
pre-trial discovery of evidences under the existing case
management systems in the courts is one of the
reforms pushed by the government. Pre-trial
conferences envisage judges and parties sitting to list
the issues and contentions raised, and set timelines. It
aims to explore options for reaching a settlement,
reduce unwanted delays and give a proper structure to
the dispute administration.

Discovery is a practice opted by the courts to collect
evidences before an actual trial begins. This intends to
get the parties disclose information and facts to curtail
any attempt to introduce new evidences, thus delaying
the process.

EoDB Reforms Action Plans 2016

328 : Establish a specialised division/bench under
the High Courtto hear commercial cases

329 : Establish specialised courts at the district court
level to resolve commercial disputes

330 : Ensure at least 90 per cent of the vacancies in
district courts/commercial courts are filled

331: Introduce IT-enabled tools to anticipate vacancies
to select and empanel judges, who could be
appointed immediately upon vacancies

332 : Limit time granted for each adjournment to 90
days

333 : Aggressively monitor and take corrective action
to ensure that adjournment rules are respected

334 : Mandate pre-trial discovery for commercial
cases

335 : Setcleartimelines for examining witnesses and
a court-appointed independent expert in
commercial cases

336 : Allow pre-trial conferences, as part of case
managementtechniques

337 : Provide financial incentives for attempting
mediation or conciliation

338 : Merge payment of court fees and process fees
into a single transaction/procedure

339 : Publish model contract templates and
guidelines on department's website that may be
used for commercial contracts

which are important for assessing commercial
matters and deciding the suitability of intervention
through ADR. DIPP did not pursue the proposal for
financial incentives for referral to mediation and
conciliation. One of the major reform steps included
the provision of pre-trial conferences and discovery
of evidences, as mandated by the Commercial
Courts Act. Currently, this is confined to High Courts
with original jurisdiction, like Delhi, Mumbai, Kolkata
and Chennai. Pre-trial discovery was allowed under
Order 11 Rule 14, Code of Civil Procedure,
1908,which allows a party by the way of discovery to
obtain material facts or information in the form of
documents from the other party. Pre-trial conference
process, which was mooted by the Law Commission
in its 245th Report as part of the Case Management
Rules, is yet to be adopted by the state courts. These
steps will help strengthen CDR process through
court backing.

Assessment of Commercial Dispute Resolution in South India I 19
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4.1 Ease of Enforcing Contracts

Enforcing a contract takes nearly four years
(1420 days) in India (as opposed to 150 days in
Singapore), as per the World Bank Doing Business
Report, 2017. The report cites, “Doing Business
measures the time and cost for resolving a
commercial dispute through a local first-instance
court and the quality of judicial process index,
evaluating whether each economy has adopted a
series of good practices that promote quality and
efficiency in the court system.”

The quality of judicial process index measures
the factors related to adoption of case management,
court structure and proceedings, court automation
and ADR. It recommends the need for setting up
commercial courts and strengthening alternate
systems to avoid protracted litigation. Better
enforcement of contracts is a step towards building
better business engagements, as it will enable
businesses to repose trust on Indian dispute
resolution systems.

The litigation process has been too cumbersome
for companies which justified the need to develop
alternative systems. Indian commercial dispute

resolution system is yet to be effective in cutting
delays and costs attached thereby driving
companies to international centres for dispute
resolution. World Bank cites that it takes on average
four years to reach a final award in an arbitration
proceeding in India. The fact that one-fourth of the
cases at SIAC come from Indian companies (SIAC,
2016) shows how important it is for Indian dispute
resolution system to revisit its approach and develop
a strong institutional mechanism.

Contract based disputes dominate the number of
cases handled through dispute resolution system
which involves breach of contract because of non-
performance. For example contractor not
completing the construction works on time,
wholesale vendor not supplying goods of the
required volume, company failing to make payments
in time to the logistics company etc (See Graphs).
Those disputes involving costs normally end up
being referred to arbitration or mediation. Large
companies have in-house teams for negotiating
contracts and resolving conflicts.

Ease of enforcing contracts has been a major

Alternative Dispute Resolution Index (World Bank Doing Business
Report), as introduced in 2016 and rated 0.5 and 0O for 'Yes' and ‘No',

respectively

>

Whether domestic commercial arbitration is governed by a
consolidated law or consolidated chapter or section of the applicable
code of civil procedure encompassing substantially all its aspects

Whether commercial disputes of all kinds — aside from those dealing
with public order, public policy, bankruptcy, consumer rights,
employment issues or intellectual property — can be submitted to
arbitration

Whether valid arbitration clauses or agreements are enforced by local
courts in more than 50 per cent of cases

Whether voluntary mediation or conciliation or both is/are a
recognised way of resolving commercial disputes

Whether voluntary mediation or conciliation or both is/are governed
by a consolidated law or consolidated chapter or section of the
applicable code of civil procedure encompassing substantially all its
aspects

Whether there are any financial incentives for parties to attempt
mediation or conciliation (for example, if mediation or conciliation is
successful, a refund of court filing fees, an income tax credit or the
like)

Assessment of Commercial Dispute Resolution in South India I 21

India World Bank Doing Business
Ranking: 172

Distance to Frontier (DTF) score:
35.19

Quality of Judicial Process Index: 9
of18

Court Structure and Proceedings
(0-5):4.5

Case Management (0—6): 0.5
Court Automation (0—4): 2.0

Alternative Dispute Resolution
(0-3):2.0



problemin India, as companies
end up pursuing appeals or
matters with the court even
after a Mediation Agreement is
reached or an Arbitral Award is
passed. While the scope of
'‘public policy' on challenges
against Arbitral Awards has
been revisited by the latest
amendment to the Arbitration
and Conciliation Act (Section
34(2)(b), the impact has been
comparatively less. The
significant number of matters
heard by the Delhi Arbitration
Centre (900 cases since 2009)
shows how institutional
approaches are important in
tackling commercial disputes
in India. “India needs more
institutional arbitration,” said
Bibek Debroy, Member of Niti
Ayog, the Indian government's
think tank, which hosted a
global conference on 'National
Initiative towards Strengthening
Arbitration and Enforcement in
India" in October 2016. This
would mean enabling a system
with more institutional CDRs.

Figure 1: Contractual Disputes dominate commercial disputes

37.80%

31.10%
20.00%
4.40% 4.40%
2.20%
Contract Payment Changesin Inconsistency Changein Other
Related Related technical in Govt Policy cost

specification  (non tax)

Figure 2: Negotiation is voted the most preferred mode for companies

Institutional
Arbitration
13%

Negotiation
50%
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With the number of commercial disputes growing rapidly, facilitating a seamless dispute resolution system
through alternate means has become crucial. As per the assessment study by CPPR, the establishment of
Commercial Courts has received mixed responses, owing to apprehensions over procedures. Hence, there is an
urgent requirement for increased adoption and strengthening of commercial mediation and arbitration. Listed
below are some of the major issues affecting CDR in India.

a. Reliance on Ad-hoc Arbitrators/Mediators over Institutional System

Companies in India have been highly favouring
ad-hoc or independent mediators or arbitrators to
utilising institutions in the dispute resolution realm.
Multiple factors influence the decision of the
companies to go for individual experts, retired
judges, lawyers, etc to arbitrate or mediate their
matters. Majority of the respondents of the

assessment study pointed out that ad-hoc systems
offer more flexibility with parties putting emphasis on
the trust factor. They believe that with ad-hoc
systems they have better control over the process
compared to institutional mechanisms. Parties rely
on retired judges counting on their experience and
expertise, especially when legal complexities are

Figure 3: What method do legal practitioners prefer for CDR?

MW Negotiation

M Institution Arbitration ® Ad hoc Arbitration

B Hybrid Method

M Institution Mediation

M Litigation

Figure 4: Whom do industries prefer for CDR?

M Aretired judge B An expert in the area of your dispute A lawyer H Other
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involved. However, many of them rely on the brand
accompanying the individual, when it comes to
further appeals before the courts. CFO Indian
Survey (2015-16) mentioned that 60 per cent of
Indian companies chose ad-hoc over institutional
arbitrations, as the average time taken and the costs
incurred were higher for institutional arbitration.
Contrary to these assessments, legal practitioners,
who were respondents of this assessment, vouched
for institutional system as a means to developing
CDRinIndia.

The adoption of arbitration or mediation by
private companies for domestic commercial
disputes is limited because of lack of credible
institutions, especially outside metropolitan areas.
Most of the dispute resolution centres work as
arbitration or mediation venues for ad-hoc dispute
resolution. Apart from ICA attached to the
Federation of Indian Chamber of Commerce and
Industry (FICCI) and AICADR attached to the
Associated Chamber of Commerce (ASSOCHAM),
other chamber bodies do not have a full-fledged
dispute resolution system. The Confederation of
India Industry (Cll) has a panel for providing dispute
resolution services, especially arbitration, which is
followed by many of the state/regional chamber
bodies.

Court-assisted dispute resolution is not effective
in attracting private matters and relies heavily on
court referrals. Karnataka's Arbitration and

Conciliation Centre Rules, 2012, do not have
provisions for private arbitrations, though the
Government of Karnataka has decided to
incorporate arbitration clause in all government
contracts (Circular No.LAW 273 LAC 2012 (p) dt
10.01.2014). The Madras High Court Arbitration
Centre (MHAC) Internal Management Rules, 2014,
allow private parties to use the facilities of its
Arbitration Centre, but the centre has had no private
referrals until now, despite the low venue cost. The
Kerala Government or the High Court has not framed
rules in the absence of arbitral institutions. However,
central public sector units in the state use ICADR's
services, as per the mandate of the Central
Government.

Prominent Regional Chambers with CDR Services
Tamil Nadu

Madras Chamber of Commerce & Industry (MCCI),
Tamil Chamber of Commerce (TCC) and Southern
India Chamber of Commerce & Industry (SICCI)

Karnataka

Federation of Karnataka Chamber of Commerce &
Industry and Bangalore Chamber of Industries &
Commerce

Kerala
Kerala Chamber of Commerce & Industry
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b. Awareness of CDR and Challenges to Settlement Agreements

Nearly 75 per cent of the companies that were part of the assessment
study mentioned that they had arbitration clauses inserted in the
agreement with parties. Less than half of them had mediation clauses,
with very few opting for hybrid mode of dispute resolution. These facts
portray the larger intent of the parties to opt for a stronger dispute
resolution mechanism, which is mandatory and binding. However, the
parties to a dispute find it difficult to initiate the CDR process. Sat Over the years, the courts
Prakash (Head, Legal Wing, Jindal South West [JSW] Ltd, Vijayanagara) have taken a more pro-
stated how parties were not able to select arbitrators of their choice and SBELE EEPTOLE, WhiEs

. . h t th d for st
ended up in the courts for appointments. 259 IS S et
enforcement of the

“Parties often ignore the fact that they had agreed to arbitration, while Arbitration and Conciliation
entering into a contract”, said Ashok Chacko (Head, Legal Department, Act, both for international
Choice Group, Kerala). There is also a tendency for the parties, who and domestic disputes.

have reached a settlement agreement or Arbitral Awards passed against
them, to pursue the matter before the court. The Indian courts had been
liberal in hearing such applications, which thereby questioned the
credibility of the dispute resolution process.

Figure 5: Number of cases (avg) taken up for litigation by companies

H Very often (more than 6 of 10 cases) B Often (5-6 of 10 cases)
Sometimes (3-4 of 10 cases) H Rarely (1-2 of 10 cases)

m Never
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c. Lack of Skilled and Qualified Arbitrators

One of the key issues affecting the growth of CDR is the lack of expertise in handling commercial disputes in
India. While judges and lawyers, who lead the dispute resolution process, tend to be conversant with law, they
are discreet in the case of subject matters involving technical issues. The case of commercial mediation stands
out, given the informal process and the skills required for engaging the parties and arriving at a consensual
agreement. Retired judges, lawyers and experts, who are trained by the respective Legal Services Authorities or
Mediation Centres attached to the High Courts and District Courts in various states, form a large pool of
mediators. However, the scenario is not favourable to Indian dispute resolution experts for international
commercial disputes. LCIA does not have Indians in its arbitration panel, while less than three per cent of SIAC
arbitrators are from India (Bibek Debroy, Suparna Jain, Niti Ayog, 2016). This indicates the need for
strengthening the resource pool of Indian dispute resolution experts.

Figure 6: Does India face a shortage of qualified and/or skilled arbitrators/mediators?

BYes EMNo mNotSure
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d. High Costs, Delays and Lack of Case Management Practices

The cost of CDR, especially arbitration, is high,
compared to the litigation system in India. The cost
imposed by arbitrators, especially ad-hoc, is often
arbitrary and undetermined, leading parties to opt for
institutions, which follow a scheduled fee structure.
The parties favour international arbitration centres
like SIAC, owing to the effective administrative
structure and clarity on cost structures. There is a
general perception among clients that institutional
arbitrations are expensive than ad-hoc arbitrations.
However, facilities provided by institutions would
outweigh these concerns. Santosh Kumar Shetty,
Deputy Director at Karnataka Arbitration Centre says
that in some cases, the cost incurred by the parties
would be more than the claim. Hence, “Institutional
arbitration is favoured as fee will be determined on
the basis of the claim amount and fee would be
dispersed in favour of the Arbitrators only after the
disposal of the case, that too within the stipulated
time.”

The biggest challenge has been the delay in
appointing arbitrators, which, normally, is based on
the availability of arbitrators for taking up a matter.
The delay in initiating the arbitral process and the
time taken for final award has caused parties to
favour institutions abroad. Section 11 of the Act has
been amended to expedite the process of
appointment of arbitrators by High Courts or
Supreme Court, which was one of the major areas of
concern for the industries. Practitioners opine that
the cap of one year under the new Amendment (vide.

Section 34(6)) has worked in favour of companies,
leading to cutting unwanted costs, adjournments
and delays in decision-making by the arbitrators. For
instance, SIAC stipulates three sittings and has
provisions for an 'expedited procedure’, where the
arbitral matter has to be rendered within six months.

Mysore Prasanna, Arbitrator at Aarna Law says
“There is a potential risk of an anomalous situation
arising in which the parties, at the expiry of the one
year period, cannot mutually agree to further
extension and hence stalling the arbitration
proceedings.” The Act will need to tackle such
situations which could defeat the purpose of
arbitration.

Domestic ADR institutions in India need to
develop a reliable case management system to
effectively deal with communication between parties
and ensure a smooth dispute resolution process.
The rules framed by institutions need to be robust
and accommodate the real time demands of the
industry. Provision like emergency arbitrator,
summary proceedings, med-arb etc will help
institutions to be competitive in attracting matters.
Another issue reported in arbitration matters is that
the same arbitrator engages in different cases at the
same time, which affects the process. The
institutional mechanisms need to avoid such
scenarios. With stipulated period for final award and
emphasis on faster resolution through better case
management practices, the CDR system in India will
witness positive changes.

“There is a potential risk of an anomalous
situation arising in which the parties, at the expiry
of the one year period, cannot mutually agree to
further extension and hence stalling the

arbitration proceedings.”

- Mysore Prasanna

Arbitrator at Aarna Law, Bengaluru
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e. Small Companies and Unilateral Arrangements

CDR will be crucial for small companies, given
the time and resources involved. However,
entrepreneurs and small industries cite the
difficulties of unilateral agreements, with either the
government or large companies. Government
contracts are addressed to meet the requirements of
the government entity involved, which, in the event of
a breach, have a higher chance of ending up in
arbitrations or litigations. The National Litigation
Policy had identified 'Government as the biggest
litigator' and sought to reduce this scenario through
CDR systems. The Supreme Court had ruled against
the practice of appointing government employees as
arbitrators and with the recent amendment of
Seventh Schedule of Arbitration and Conciliation
Amendment, 2015, the government will now need to
facilitate developing a pool of skilled and qualified
arbitrators. Full time arbitrators and mediators drawn
from the fields of law, engineering, architecture,

Intellectual Property Rights etc should be the way
forward for developing CDR in India.

Most of the small and medium industries and
entrepreneurs are exposed to asset recovery,
financial defaults or consumer issues. Most of such
cases are dealt by banks or financial institutions.
Single arbitrators hearing volumes of cases have
been the norm for Non-Banking Financial
Companies (NBFC) and insurance companies,
which actually act disparagingly to the client
customer's interest. Though the court has instructed
to end this practice, it will require legislative approval
and strong institutional backing of neutral and
independent bodies. Mediation techniques are
rarely involved in dispute resolution of such financial
institutions. Telecom companies organise settlement
melas or unilateral settlement programmes and
single clearance schemes which largely decide on
'settlements’, and are binding on the parties.

“Small or regional trade bodies and chamber
institutions often have settlement committees to
oversee disputes that lead into informal and non-

binding agreements.

These have higher

compliance, since itis based on the trust factor”.

- Chozha Naachiar Rajasekhar
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Participants of the CDR Workshop in Chennai
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Commercial disputes, related to investments in
particular, need specialised dissection and
treatment. The current dispute resolution process
calls for an overhaul to accommodate the dynamic
global changes. With India building further
engagements between countries and corporates,
there is a need to push business reforms to facilitate
better contractual and investment engagements.

Legal backing : In the current state of affairs,
India's arbitration mechanism requires a mix of bold
steps and management and propriety from the part
of the government and the courts. The assessment
study shows that a strong mandate for CDR is
essential.

In order to make provision for referral to
mediation stronger, Part Il of the Arbitration and
Conciliation Act, 1996, needs to be amended to
include mediation. As per the Act, only arbitral
awards and conciliation settlement agreements are
enforceable through the court. Further mediation
agreements reached by the court-annexed centres
or under the supervision of the National/State Legal
Service Authorities or Lok Adalats are enforceable
as a court order. But, third party mediation
agreements have, in effect, the validity of a
contractual agreement only and cannot be enforced
by the courts.

Figure 7: Does India need stronger legal mandate for arbitration and mediation?

Mediation Arbitration

47.40%
15.80%
21.10%
36.80% 42.10%
15.80% 5.30%
: 10365 5.30%
Strongly Agree Agree Neutral Disagree Strongly
Disagree
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How did the CDR system in the UK evolve and how does it work?

The UK has one of the best models of CDR systems in the world. The efforts taken by the practitioners and the
government led to the evolution of a self-regulated system, wherein parties are able to choose ADR with
minimum constraints. This system evolved after the formation of the Civil Mediation Council (CMC) in 2003 to
represent and promote civiland commercial mediation as an alternative to litigation. It was thereon recognised
by the UK Government to act as the first point of contact for all mediation matters in the country, which
drastically changed the landscape of the judicial process of the country.

In fact, the case of Susan Dunnett vs Rail Track PLC (2002 [1 WLR 2434]) set the tone for the development of
CDR in the UK, when Lord Justice Brooke, Lord Justice Robert Walker and Lord Justice Sedley delivered a
landmark judgment by refusing to award costs to the successful party, who unreasonably refused to mediate.
The courtinvoked Civil Procedure Rule 1.4 “... encouraging the parties to use an alternative dispute resolution
procedure if the court considers that appropriate and facilitating the use of such procedure.".

The Ministry of Justice in the UK had developed a Practice Direction for Pre-action Conduct and Protocols in
litigation, which suggests the need for resorting to ADR in Part 8 of Civil Procedure Rules. This allows the
judges to investigate why the parties did not utilise mediation or whether one of the parties had unreasonably
denied the invitation to mediate.

Rule 8: “Litigation should be a last resort. As part of a relevant pre-action protocol or this Practice Direction, the
parties should consider whether negotiation or some other form of ADR might enable them to settle their
dispute without commencing proceedings.”

Rule 11: “If proceedings are issued, the parties may be required by the court to provide evidence that ADR has
been considered. A party's silence in response to an invitation to participate or a refusal to participate in ADR
might be considered unreasonable by the court and could lead to the court ordering that party to pay additional
courtcosts.”

This practice has considerably influenced the growth of alternate systems in the UK for commercial disputes.
Commercial mediation has been driven by the mediation panels accredited to the CMC, which sets the
standards for mediators through accreditation. The mediation agreements successfully entered into by the
parties are enforceable by the courts, whether by securing a "Tomlin Order', if the case is already in court, or
simply by presenting the agreement to the court for enforcement. Further, countries in the European Union
(EU) are now bound to follow the EU Mediation Directive regarding settlement agreements reached by the
parties for cross border disputes. The parties can secure enforcement without further litigation, as the
agreements are treated on a par with a court order.

There is no specific regulation for mediation in the UK in the absence of a Mediation Act. Hence, it has been
driven largely through a self-regulated system. Paul Randolph, Barrister and Mediator at the Field Court
Chambers, UK, says, “Mediation in the UK progresses on a light touch regulation by the CMC, which largely
acts as an institution that sets the criteria and standards for mediators and mediation provider organisations in
the country.” Arbitration on commercial matters, on the other hand, is legally enforceable as per the UK
Arbitration Act, 1996, and is handled by various arbitral institutions.

“There is no formal regulation of arbitration in the UK,” says Spenser Hilliard, Mediator at the Field Court
Chambers. One of the premier bodies, the Chartered Institute of Arbitrators (CIArb), provides training for
arbitrators and awards qualifications that are recognised as valuable, even though it has no statutory
underpinning. CIArb provides ethical guidance and operates a disciplinary procedure, if there is a complaint
against one of its members, but does not act as disciplinary body for all arbitrators. Similarly, arbitration
providers in London such as LCIA and London Maritime Arbitrators Association (LMAA) operate disciplinary
procedures in respect of their own members.

Further countries in European Union (EU) are now bound to follow the EU Mediation Directive regarding
settlement agreements reached by the parties for cross border disputes. The parties can get it enforced even
without going to the court as they are treated on a par with a court order.
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» Contract enforcement could stipulate the use of

arbitration with the flexibility of trying mediation,
which is a Med—Arb process. This will allow an
effective dispute resolution process for the
parties and make it enforceable. The parties are
served better, when the process is aimed at an
unbiased settlement rather than an enforced
settlement. The International Mediation Centre
(IMC) and SIAC have enabled a provision for
Arbitration-Mediation-Arbitration (Arb-Med-Arb),
wherein the parties reach a Consent Award trying
mediation in an arbitration matter, which is
enforceable in 150 countries. Spenser Hilliard of
the Field Court Chambers says, “If they settle
their dispute, it can become a Consent Award
within the pre-existing arbitration proceedings
and then can be enforced under the New York
Convention. This gives sophisticated users a
number of options. If commercial users have
complex relationships and ongoing business
transactions with the parties they are in dispute
with, then the choice of trying mediation before
the more adversarial arbitration can be an
attractive option.”

The Business Reform Action Plans (BPAC)
developed by DIPP had included pre-trial
conferences and pre-discovery of evidences as a
parameter for EoDB, which will help facilitate
referrals to mediation and conciliation. The Case
Management Rules proposed by the 245th Law
Commission had suggested pre-trial
conferences and pre-discovery of evidence,
highlighting US Court Management practices
(Rule 25 and Rule 28, Court of Common Pleas,
Delaware). Further, the Commercial Courts Act
has provisions for allowing Case Management
Hearing (as backed by Order XV-A, Civil
Procedure Code, 1908) to start within four weeks
“... from the date of filing of affidavit of admission
or denial of documents by all parties to the suit”.
All the High Courts and the District Courts in the
country should adopt the case management rules
with provision for pre-trial conferences to provide
a favourable condition for parties to settle
matters.

The current court rules of various High Courts are
weakly enforced and judges need to mandate
such references, as in the case of UK. It is also

important to evolve rules, wherein referrals to
private mediation or arbitration centres are
allowed. This will help facilitate more institutions
in the CDR domain and support institutional
development.

Since government is the largest litigant in the
country, it is important for Public Sector
Undertakings (PSU) and other para-state entities
to enforce and comply with dispute resolution
norms. The Government of Maharashtra has
mooted institutional arbitration clauses in work
contracts, stipulating referral of matters to MCIA.
ICADR is the referral authority for matters
involving central PSUs. However, majority of the
states do not have provision for allowing referrals
to private institutions in their work contracts. This
should be mandated given the shortfall of
institutions.

Setting time limits and strict guidelines for the
appointment of arbitrators and quality of process
are important to strengthen the institutions. A
system for ranking arbitrators based on factors
like time taken for completing the procedures,
feedback received from the parties and the
quality of dispute resolution process will
strengthen CDR. ADR institutes should frame
rules to activate such requirements.

Hearing of arbitration matters at the interlocutory
stage should not be entertained by the courts and
strict guidelines should be set for challenges to
arbitration awards. This is allowed under Section
9 of the Arbitration and Conciliation Act for
international commercial arbitration, as a
measure of interim relief. The appointment of
arbitrators, interim reliefs etc shall be done at the
institutional level itself, without the need for court
intervention, unless there is a gross violation of
norms.

Summary evidences, as practised in Commercial
Courts, should be allowed to limit time delays. Itis
important to have strict timelines for arbitral
proceedings, especially curtailing adjournments
where time is sought by respondents.

Role of trade chamber bodies: Trade chamber
bodies and other institutions need to involve
internal mechanisms for activating their dispute
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resolution systems. Developing an efficient pool
of resource persons and a credible and
transparent institutional setup will assist
companies to utilise the services. Regional
bodies should develop the capacity and/or adopt
the rules of the parent body for dispute resolution.
In the US, all regional chambers have CDR units
attached to a panel of arbitrators and mediators
offering customised and diverse services. It is
important for the bodies to map and select a pool
of experts, provide training and utilise the
services based on internal standards. Making
provisions for member companies to refer all
disputes to such entities at an early stage will help
in disseminating and strengthening the CDR
process in the country.

In-house mechanisms: Strong business practice
requires in-house development of resources to
handle and manage contracts efficiently.
Contract management practices of companies
should necessarily advocate CDR as the first
resort and litigation as the last resort. As
negotiation has been the most preferred dispute
resolution mechanism, lending more authority to
the process through settlement agreements and
arbitral awards will enable better execution and
compliance.

Companies should equip the contract
management team or designated resource
persons to understand the legal process and
facilitate mediation or arbitration arrangements in
the event of a dispute. Communication between
companies/parties in the event of a dispute
should be based on protocols and safeguards to
avoid future litigation. Mediation and conciliation
enable better bargaining power between the
parties. This will resultin higher acceptance of the
agreements and prevent parties from taking up
matters with the court.

Institutional CDR: The need of the hour is more
institutional centres for carrying out mediation
and arbitration matters in business centres. India
lacks enough centres in a system, where ad-hoc
arbitration prevails, curtailing the development of
CDR. Further, the court referral processes are
limited to court-attached mediation or arbitration
centres. Hence, private ADR institutions are at a
disadvantage. While few High Courts have
framed rules allowing referral to private
institutions, they remain underutilised.

Institutional ADR centres in the UK have the
government's backing. A self-regulated system
helped the growth of many ADR centres in the
UK. The Government of India, in particular the

Figure 8: Suggestions to improve the quality and adoption of CDR
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Ministry of Law and Justice, needs to authorise
institutions that conduct arbitration, mediation or
conciliation. Hence, it is important to develop a
directory of mediators, arbitrators and institutions
providing mediation or arbitration services. The
institutions should be recognised through a
transparent and formal process of quality check
in consultation with High Courts of specific
jurisdiction. India needs to have a strong market
for CDR, facilitated by the government. In such a
scenario, prices of services offered, including
arbitrator/mediator fee, will be competitive, which
will incentivise people to refer matters to CDRs.
Ashok Kumar Singh (Senior Advocate, New
Delhi)highlighted the need for creating
awareness on the benefits of institutional CDR
systems to all stakeholders. This, he said, will
facilitate the institutional development of CDR
systems. The courts in India have a larger role to
play by referring matters to institutions and
backing quality.

One of the major benefits of institutional CDR is
the pool of resource persons made available fora
matter which might involve complex technical
issues. Flexibility in choosing arbitrators/
mediators and process (arbitration, mediation or
Med-Arb) is an added advantage. Institutional
CDR systems like ICC's International Court of
Arbitration have provisions to keep previous
records of arbitrations and publish information on
arbitrators and mediators, enabling
transparency. Indian CDR institutions need to
develop such internal protocols through adoption
of rules, which will allow clients to make better
decisions and, thereby, ensure credibility. Such
rules should be updated frequently in tune with
the requirements and demands of the CDR
sector. SIAC, HKIAC etc update rules on a
monthly basis, incorporating the latest changes
and meet the demands of their clients more
effectively.

Training and standardisation

» The accreditation process for mediators under

the Supreme Court Rules and followed by High
Courts mandates 15 years of experience and 40
hours of training. While it is important to set
standards, the system needs to attract young

talents and experts to provide dispute resolution
services. The UK stipulates 40 hours of training to
become an accredited mediator but does not
prescribe experience as a norm. Interestingly,
there are no stipulations for arbitrators and
anyone can become an arbitrator in India. There
is a call for developing standards for
arbitrators.“India needs full-time arbitrators and
mediators, which can only be facilitated through
strong institutional systems,” said Anil Xavier
(Advocate and Director of Indian Institute of
Arbitration and Mediation [IIAM]). He also
suggested the need for more full-time arbitrators
rather than arbitration lawyers. Countries like the
UK and the US have a liberal regime for CDR
institutions, which has led to many professionals
opting full-time practice in dispute resolution.
Accreditation can be done with various institutes
and there are several training programmes for
interested professionals, who want to take up
dispute resolution practice. It is important to
develop a self-regulated system for training in
arbitration and mediation. As long there is
demand for specialised course offerings, credible
institutions will come up overtime.

An informal network based on self-regulation
developed by CMC of the UK has been effective
in guiding mediators involved in CDR. India lacks
such institutions, which play a larger role of
creating a pool of resource persons and
developing ADR systems. In India, courts,
mediation centres and legal services authorities
attached to the High Courts or lower courts carry
out these tasks. Justice Sikri of the Supreme
Court of India suggested that young lawyers
should follow the standardised procedures during
arbitration proceedings, which will be a good
training ground for their litigation practice. Dr NR
Madhava Menon (Honorary Director, MK
Nambyar Academy for Continuing Legal
Education) highlighted the need for developing
an independent Bar for Arbitrators. Unlike Bar
Councils for lawyers, Arbitration Bars need to be
distinct and independently run by professionals,
who are administered by a self-regulated code of
ethics and conduct. Mysore Prasanna at Aarna
Law suggests that approvals from the
Government may be made mandatory to comply
with certain requirements and criteria.
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» Issues in evidence submission have thwarted

genuine arbitration matters and, hence, require
following specific protocols. Applying the
International Bar Association (IBA) Rules for
taking evidence in International Arbitration (IBA
Rules of Evidence, 2010) will facilitate better
evidentiary process, even in domestic
arbitrations. IBA Rules prescribe protocols for
documentation, collecting evidences,
consultation, appointment and hearing of
witnesses, inspection of evidences and hearing
of evidences. Uniformity of rules is required for
facilitating parties, especially in arbitration
matters, wherein the complexity of the rules and
the matter involved draws parties to litigation and
further delays.

Arbitration institutions in India have been
collaborating with UK or US institutions to impart
training or accredited programmes for Indian
arbitrators. ICADR, NPAC and ICA run various
programmes for lawyers, engineers, consultants
and chartered accountants and have exclusive
membership benefits. This needs to be expanded
with customised and specialised offerings, such
as the CIArb courses for construction dispute
resolution and the American Arbitration
Association training for HR officials in
employment disputes and workplace dispute
resolution. Such programmes will ensure
concrete outcomes suiting the requirements of
the professionals, who work on specific areas of
dispute resolution.
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Role of State Governments: With greater focus
on EoDB at the state level, it is appropriate for the
State Governments to establish dispute
resolution centres to tackle investment disputes,
investor complaints, regulatory issues etc. The
first step in this regard is with respect to Bilateral
Investment Treaties (BIT) entered between
nations. The Central Government has been
constantly pursuing the State Governments to
ensure a balance between the rights of the
investor and the State. This also applies to
dispute resolution, wherein the Indian
government stipulates exhaustion of local
remedies for investment disputes outside the
scope of BIT or FTAs. CDR facilitated by the State
Governments, specifically by the industries
concerned or investment bureaus, will go a long
way in improving India's business climate. A joint
initiative of the Ministry of Industries, DIPP and
the State Governments should be established to
address commercial disputes covering trade,
investments, contract enforcement etc.

The State Governments have to push institutional
dispute resolution even in the private domain by
recognising institutions conducting CDR. The
government shall facilitate adoption of dispute
resolution practices without directly intervening
with the systems and practices. A government-
monitored system that is self-regulated will help
develop confidence among people and
companies to rely on institutional CDR systems in
India.



Abbreviations

Associated Chamber of Commerce (ASSOCHAM)

Alternative Dispute Resolution (ADR)

Business Reform Action Plans (BPAC)

Bilateral Investment Treaties (BIT)

Centre for National and International Commercial Arbitration (CNICA)
Chief Justice of India (CJI)

China International Economic and Trade Arbitration Commission (CIETAC)
Civil Mediation Council (CMC)

Commercial Dispute Resolution (CDR)

Confederation of India Industry (CII)

Delhi International Arbitration Centre (DIAC)

Department of Industrial Policy and Promotion (DIPP)

Ease of Doing Business (EoDB)

Federation of Indian Chamber of Commerce and Industry (FICCI)
Foreign Direct Investment (FDI)

Hong Kong International Arbitration Centre (HKIAC)

Indian Council of Arbitration (ICA)

International Chamber of Commerce(ICC)

International Centre for Alternate Dispute Resolution (ICADR)
International Mediation Centre (IMC)

London Court of International Arbitration (LCIA)

Madras High Court Arbitration Centre (MHAC)

Mumbai Centre for International Arbitration (MCIA)

Nani Palkhivala Arbitration Centre (NPAC)

Non-Banking Financial Companies (NBFC)

Singapore International Arbitration Centre(SIAC)
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Respondents for CDR Assessment Survey

Karnataka Arbitration Centre, Karnataka, Tamil Nadu Arbitration Centre,
Tamil Nadu, Council for National and International Commercial Arbitration
(CNICA); CNICA Mediation Centre, Chennai, Aarna Law, Karnataka, MTS
Legal, Karnataka, Indian Institute of Arbitration and Mediation, Kerala, Menon
and Pai Associates, Kerala, Center for Advanced Mediation Practice,
Karnataka, Mahesh and Company, Karnataka, Adinath Narde and Revathy
Associates, Karnataka, Sinha Chambers, Chhattisgarh, King & Partridge,
Karnataka, Uday Shankar Associates, Advocates & Legal Counsels,
Karnataka, Bangalore Chamber of Industry and Commerce, Karnataka, V.O
Chidamabaranar Port Trust, Tamil Nadu, Bharat Electronics Ltd, Karnataka,
Vedanta, Karnataka, Fertiliser and Chemicals Travancore Limited, Kerala,
Progressive Ltd, Kerala, Triveni Turbine Limited, Karnataka, Tanstia FNF, Tamil
Nadu, Nani Palkhivala Arbitration Centre, Tamil Nadu, Warrier and Co Legal
Associates, Kerala, Yasoram Constructions, Kerala, Praxair India Private
Limited, Karnataka, Envision Network Technologies Pvt Ltd, Karnataka,
Jesons Technologies, Jesons Technologies, Tamil Chamber of Commerce
(TCC), Tamil Nadu, J Sagar Associates, Karnataka, Giri Trading Agency Pvt
Ltd, Tamil Nadu, M/s.Coastal Energen Pvt Ltd, Tamil Nadu, RYV
Humanagementz, Tamil Nadu, Royal Cyber, Tamil Nadu, M/s. Emergys
Software Pvt Ltd, Relicare Tech Services P Ltd., Karnataka, Federal Bank,
Kerala, Choice Group, Kerala, Toyoto Pvt Ltd, Karnataka, South Indian Bank
Ltd, Kerala, Imperial Engineering Company, Kerala, Cipla Limited, Mumbai,
Hotel Livanta, Kerala, TD Power systems, Kerala, JSW Steel Limited,
Karnataka, Monolith IMC, Kerala, Clarion Group, Tamil Nadu and some of the
leading banks, financial institutions and companies (whose name is not been
disclosed as directed)

This report is prepared by Madhu Sivaraman, Director (Research and
Projects) at Centre for Public Policy Research.
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